STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RONALD A. GRI MALDI, )
)
Petitioner, )
)

VS. ) Case No. 00-1600RX
)
FLORI DA STATE BOXI NG )
COWM SSI ON, )
)
Respondent , )
)
and )
)
DANNY SANTI AGO, )
)
| nt ervenor. )
)

FI NAL ORDER

This case canme on for consideration based on the parties’
agreenent to proceed upon a record presented w thout a hearing,
before the Division of Admi nistrative Hearings, by its
Adm ni strative Law Judge, Suzanne F. Hood.

APPEARANCES

For Petitioner: WIliam M Powell, Esquire
Powel | & Steinburg, P.A
Wat ersi de Pl aza
3515 Del Prado Boul evard, Suite 101
Cape Coral, Florida 33904

For Respondent: Thomas G Thomas, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202



For Intervenor: Bruce A Mnnick, Esquire
Bruce A. M nnick, P.A
Post O fice Drawer 15588
Tal | ahassee, Florida 32317-5588

STATEMENT OF THE | SSUE

The issue is whether Rules 61K1-1.0011(3)(c) and 61Kl1-
1.0011(3)(g), Florida Adm nistrative Code, and a portion of Form
BPR- 08-451 (currently Form BPR-0009451), which is incorporated
therein by reference, constitute an invalid exercise of
del egated | egislative authority.

PRELI M NARY STATEMENT

On or about April 12, 2000, Petitioner Ronald A Ginal di
(Petitioner) filed a Petition with the Division of
Adm ni strative Hearings pursuant to Sections 120.56(1) and
120.56(3), Florida Statutes. Said petition alleged that Rul es
61K1-1.0011(3)(c) and 61K1-1.0011(3)(g), Florida Adm nistrative
Code, and a portion of Form BPR-0009451, which is incorporated
by reference therein, constitute an invalid exercise of
del egated | egislative authority.

A Notice of Hearing dated April 20, 2000, schedul ed the
case for final hearing on May 15, 2000. However, Respondent
Fl ori da State Boxing Conm ssion (Respondent) filed an unopposed
Motion to Continue on May 3, 2000. By order dated May 4, 2000,
the notion was granted and the hearing reschedul ed for June 20,

2000.



On April 26, 2000, Intervenor Danny Santiago (Intervenor)
filed a Petition for Leave to Intervene. An order granting the
Petition for Leave to Intervene was issued May 9, 2000.

On May 18, 2000, Petitioner filed a Motion to Reconsider.
Said notion requested the undersigned to reconsi der the order
granting Intervenor's Petition for Leave to Intervene.
Petitioner alleged that he had not had an opportunity to respond
to the Petition for Leave to Intervene due to a | ack of notice.
The undersigned granted this notion by order dated May 23, 2000.

On May 15, 2000, Intervenor filed a Motion for Continuance
and Rescheduling of Hearing. On May 22, 2000, Petitioner filed
a response in opposition to this notion.

On May 30, 2000, Intervenor filed and served on all parties
a Petition for Leave to Intervene.

On June 13, 2000, the undersigned issued two orders. The
first order granted Intervenor's Petition for Leave to
I ntervene. The second order granted Intervenor's request for a
conti nuance and pl aced the case in abeyance. On June 15, 2000,
Petitioner filed a response stating that he had no objection to
I ntervenor's request for a continuance and for |eave to
i ntervene.

On July 13, 2000, the undersigned issued a Third Notice of
Hearing. This notice scheduled the case for hearing on

August 16, 2000.



On July 24, Petitioner filed a Motion to Conpel Answers to
Interrogatories. This notion sought sanctions agai nst
Respondent .

On August 8, 2000, Respondent filed an unopposed Mdtion to
Continue. That sane day, Respondent also filed a Response to
Petitioner's Mdtion to Conpel and for Sanctions. By order dated
August 10, 2000, the undersigned granted a conti nuance and
reschedul ed the hearing for Novenber 1, 2000.

On Cctober 31, 2000, Respondent filed a Mdtion to Conti nue
and to Hold in Abeyance. The notion stated that Petitioner and
| ntervenor concurred in the request for a continuance. The
undersi gned granted the notion and pl aced the case in abeyance
by order dated Novenber 2, 2000.

On Novenber 3, 2000, Intervenor filed a Notice of Cbjection
to any Abeyance and Mdtion to Arend Order Accordingly. An order
dat ed Novenber 22, 2000, denied this notion.

On Novenber 27, 2000, Petitioner filed an Enmergency Motion
to Quash Subpoena and Notice of Taking Depositions. After
hearing oral argument in a tel ephone conference on Novenber 28,
2000, the undersigned granted the notion.

On Decenber 18, 2000, Petitioner and Respondent filed a
Status Report and Joint Motion for Final Order. On Decenber 20,
2000, Intervenor filed Objections and Request for Final

Evidentiary Hearing. In a telephone conference on Decenber 21,



2000, the parties agreed to proceed upon a record presented
wi t hout heari ng.

On January 22, 2001, Petitioner filed the follow ng:
(1) deposition testinmony of Louis Ginmaldi and John Cristian
Meffert; (2) Copies of Sections 120.52 and 548. 01-548. 09,
Florida Statutes; (3) Departnment of Business and Professional
Regul ati on Form BPR-0009451; (4) Rule 61K1-1.011, Florida
Adm ni strative Code; (5) Affidavit of Ronald A. Ginmaldi dated
January 16, 2001; (6) Menorandum of Law, and (7) proposed Fina
O der.

On January 22, 2001, Respondent filed a Menorandum of Law.

On January 25, 2001, Intervenor filed the foll ow ng:
(1) Proposed Findings of Fact and Concl usions of Law, (2) nine
docunents in support of Intervenor's Proposed Final Order; and
(3) transcribed excerpt of Respondent's neeting on Decenber 6,
2000.

On January 29, 2001, Petitioner filed a Motion to Strike
I ntervenor's Proposed Docunents in Support of Menorandum of Law
and Proposed Final Judgenent. Intervenor filed a response in
opposition to this notion on January 31, 2001. The notion is
hereby granted as to the Stipul ation dated Cctober 31, 2000, and
signed by Petitioner and Respondent and as to the Joint Proposed
Order offered by Petitioner and Respondent to settle this case.

The notion is denied in all other respects.



On February 1, 2001, Intervenor filed copies of Sections
548. 001- 548. 079, Florida Statutes (1997).

FI NDI NGS OF FACT

1. Respondent, formerly known as the Florida State
Athl etic Comm ssion, licensed Petitioner as a nmanager of
participants in boxing natches effective Septenber 5, 1997.

2. On or about Septenber 17, 1997, Petitioner and
I ntervenor entered into a contract for Petitioner to be
I ntervenor's manager and for Intervenor to render services for
Petitioner in professional boxing contests.

3. Petitioner did not file a copy of this contract with
Respondent within seven days of its execution.

4. Petitioner and Intervenor had a disagreenent after
several fights regarding their respective rights and duties
under the contract.

5. On or about April 26, 1999, Intervenor filed a
Compl aint for Declaratory Relief and Permanent |njunction in the
Circuit Court, Fifth Judicial Crcuit, in and for Mrion County,
Fl ori da, Case No. 99-781-CA-D. Anong other things, Intervenor
requested the court to declare the Septenber 17, 1997, contract
to be null and void for two reasons: (a) because Petitioner had
not filed it wwth Respondent within seven days of its execution
as required by Rule 61K1-1.011(3)(c), Florida Adm nistrative

Code; and (b) because the contract did not contain al



provi sions specifically set forth in Respondent's Form BPR-
0009451, entitled Letter of Agreenent Between Participant and
Manager, as required by Rule 61K1-1.0011(3)(g), Florida

Adm ni strative Code.

6. Petitioner filed a counter-claimin Marion County
Circuit Court Case No. 99-78-CA-D, bringing Respondent in as a
party. Petitioner's counter-claimalleged that there was no
| egislative authority for an admnistrative rule to declare a
contract between a manager and a boxer void. As of Decenber 6,
2000, the civil suit was in abeyance pending i ssuance of the
final order in the instant case.

7. On April 5, 2000, Respondent issued a Notice to Show
Cause directed to Petitioner. Said notice alleged that
Petitioner as a manager had entered into a contract with
| ntervenor, a |licensed boxer, and that Petitioner had not filed
the contract with Respondent. The Notice to Show Cause
referenced Rul es 61K1-1.011(3)(c) and 61K1-1.011(3)(g), Florida
Adm ni strative Code.

8. Petitioner filed this rule chall enge proceedi ng on
April 11, 2000. Petitioner seeks a determ nation that Rules
61K1-1.011(3)(c) and 61K1-1.011(3)(g), Florida Adm nistrative
Code, including a portion of Form BPR-0009451, constitute an
invalid exercise of delegated |legislative authority to the

extent they purport to automatically void a contract if the



manager is not |licensed when the contract is executed or if the
manager fails to file a copy of the contract with Respondent
w thin seven days of the execution date.

9. Rules 61K1-1.0011(3), Florida Adm nistrative Code,
states as follows in pertinent part:

(3) Contracts Between Manager and
Parti ci pant.

(c) Al contracts shall be in witing and
shall be filed with the comm ssion within 7
cal endar days of execution .

* *x %

(g) Al contracts entered into in Florida
bet ween a nmanager and a partici pant, and al
such contracts entered into outside of

Fl orida involving participants and nmanagers
I icensed by or subsequently |icensed by the
commi ssi on, shall expressly contain al

provi sions specifically as worded in Form
BPR- 0009451, entitled Letter of Agreenent
Bet ween Parti ci pant and Manager,

i ncorporated herein by reference and
effective May, 1990, and if they do not,
shal | be deened to contain such provisions.

10. The specific | anguage in Form BPR-0009451 t hat
Petitioner objects to is:

This contract is automatically void if
manager is not |licensed on the date this
contract is signed or fails to file with the
Florida State Athletic Conm ssion, a copy of
this contract within 7 cal endar days of its
executi on.



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.56(1) and 120.56(3), Florida Statutes.

12. Section 120.56(1), Florida Statutes, provides that
"[a]lny person substantially affected by a rule nmay seek an
adm ni strative determnation of the invalidity of the rule on
the ground that the rule is an invalid exercise of del egated
| egislative authority.” Pursuant to Section 120.56(3)(a), "[a]
substantially affected person may seek an administrative
determ nation of the invalidity of an existing rule at any tine
during the existence of the rule.” 1In this case, Petitioner and
I ntervenor are substantially affected by the rules at issue
because they are parties to a contract that is or is not void,
depending on the validity of the rules.

13. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the
issue in a Chapter 120, Florida Statutes, proceeding. See

Florida Dep’'t of Transp. v. J.WC Co., Inc., 396 So. 2d 778,

788 (Fla. 1st DCA 1981); see also Departnent of Banking and

Fi nance v. Gsborne Stern and Co., 670 So. 2d 932, 934 (Fl a.

1996) ("The general rule is that a party asserting the
affirmati ve of the issue has the burden of presenting evidence

as to that issue.")



14. Because Petitioner is asserting that existing Rules
61K1-1.0011(3)(c) and 61K1-1.0011(3)(g), Florida Adm nistrative
Code, and a portion of Form BPR-0009-451 incorporated therein,
constitute an invalid exercise of delegated |egislative
authority, he has the burden of proving the invalidity of the

chall enged rules. See St. Johns River Water Managenent Dist. V.

Consol i dat ed- Tonoka Land Co., 717 So. 2d 72, 76-77 (Fla. 1st DCA

1998) .
15. In accordance with Petitioner's challenge, Section
120.52(8), Florida Statutes, states as follows:

(8) "lInvalid exercise of del egated

| egi slative authority” means an action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule constitutes an
invalid exercise of delegated |egislative
authority if any one of the follow ng
applies:

(b) The agency has exceeded its grant of
rul emaki ng aut hority;

(c) The rule enlarges, nodifies, or
contravenes the specific provision of |aw
i mpl enent ed;

(e) The rule is arbitrary or capricious;

* * %

A grant of rul emaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplenented is also required. An agency may

10



adopt only rules that inplenent, interpret

or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenment
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and
functions of an agency shall be construed to
extend no further than the particul ar powers
and duties conferred by the sane statute.

Section 120.536(1), Florida Statutes, repeats verbati mthe above
guot ed | anguage that di scusses an agency's rul emaki ng authority.

16. As identified in the challenged rules, Section
548.003(2), Florida Statutes, sets forth Respondent's specific
rul emaki ng authority as foll ows:

The Florida State Boxing Conm ssion, as
created by subsection (1), shall adm nister
t he provision of the chapter. The

conmmi ssi on has authority to adopt rul es
pursuant to ss. 120.536(1) and 120.54 to

i npl enment the provisions of this chapter and
to i mpl enent each of the duties and
responsibilities conferred upon the

commi ssion, including, but not Iimted to:
devel opnent of an ethical code of conduct
for conm ssioners, conm ssion staff, and
comm ssion officials, procedures for

heari ngs and resol uti on of disputes;

qual i fications for appoi ntnent of referees
and judges; and setting fee and

rei mbursenent of schedules for officials
appoi nted by the comm ssi on.

11



17. Section 548.006, Florida Statutes, states as foll ows:

The conmi ssion has exclusive jurisdiction
over every match held within the state which
i nvol ves a professional. Matches shall be
hel d in accordance with this chapter and the
rul es adopted by the conmm ssion.

18. Section 548.011, Florida Statutes, provides as
foll ows:

The conm ssion has exclusive jurisdiction to
i ssue, w thhold, suspend, or revoke any
license or permt provided for in this
chapter.

19. Section 548.017, Florida Statutes, states as foll ows:

(1) A professional participant, manager,
trai ner, second, tinekeeper, referee, judge,
announcer, physician, matchmaker, or booking
agent or representative of a booking agent
shall be licensed before directly or
indirectly acting in such capacity in
connection with any match involving a

pr of essi onal .

(2) A wviolation of this section is a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or 775.083.

20. As to control over the content of contracts between
managers and participants, Respondent is charged with
i npl ementing Section 548.05, Florida Statutes, which provides as
foll ows:

(1) The conm ssion shall adopt rules
governing the formand content of contracts
bet ween pronoters, foreign co-pronoters, and
professionals. Al such contracts shall be
in witing.

(2) Each contract between an manager and a
pr of essi onal shall contain provisions
governing its duration, division of the

12



21.

prof essional's purses, and any m ni num sum
guaranteed annually to the professional by

t he manager. Each contract shall provide
that it is automatically termnated if the
license of either party is revoked by the
comm ssion or if the manager fails to renew
her or his license within 30 days after its
expiration date. If the license of either
party is suspended, the contract is not

bi ndi ng upon the other party during the
peri od of suspension.

(3) The comm ssion may require that each
contract contain | anguage authorizing the

Fl ori da State Boxing Conm ssion to w thhold
any or all of any manager's share of a purse
in the event of a contractual dispute as to
entitlement to any portion of a purse. The
conmm ssion may establish rules governing the
manner of resolution of such dispute. In
addition, if the comm ssion deens it
appropriate, the comm ssion is hereby
authorized to inplead interested parties
over any disputed funds into the appropriate
circuit court for resolution of the dispute
prior to release of all or any part of the
funds.

(4) Each contract subject to this section
shall contain the follow ng clause: "This
agreenment is subject to the provisions of
chapter 548, Florida Statutes, and to the
rules of the Florida State Boxing Comni ssion
and to any future anmendnents of either."”

Section 548.071(1), Florida Statutes, gives Respondent

authority to revoke or suspend a |license upon a finding that the

licensee is guilty of violating Chapter 548, Florida Statutes, or

Respondent's rules. Respondent may inpose an admnistrative fine

on |licensees pursuant to Section 548. 075, Florida Statutes.

22.

In this case, Respondent has not exceeded or enl arged

upon its rulemaking authority as to Rule 61K1-1.0011(3)(c),

13



Florida Adm nistrative Code. 1In Section 548.05, Florida Statutes,
the Legislature specified that every contract nust contain certain
provi sions. Respondent has the responsibility to enforce those
provi sions. Sections 548.003(2) and 548.05, Florida Statutes. 1In
order for Respondent to fulfill its responsibility, the contracts
nmust be filed within a reasonable tinme after execution.
Respondent's rule requiring the contracts to be filed within seven
days of execution is reasonable and not arbitrary or capricious.

23. Rule 61K1-1.0011(3)(c), Florida Adm nistrative Code,
does not specify which of the parties to the contract is obligated
to file the contract with Respondent. Therefore, both parties to
the contract, if licensed, would share that duty or face an
adm ni strative penalty of |icense revocation or suspension under
Section 548.071(1), Florida Statutes, or an admnistrative fine
under Section 548.075, Florida Statutes. Rule 61K1-1.0011(3)(c),
Fl ori da Adm nistrative Code, is not an invalid exercise of
del egated | egislative authority.

24. Rule 61K101.0011(3)(g), Florida Adm nistrative Code, is
invalid to the extent that it exceeds or enlarges upon
Respondent's rul emaki ng authority. The rule requires that al
contracts between nanagers and partici pants shall contain al
provi sions set forth in Form BPR-0009451, which is incorporated by
reference. The rule also states that contracts not containing the

express language in the formare deenmed to contain such | anguage.

14



25. There is no specific statutory authority for Respondent
to create a rule inserting any |anguage it chooses into a contract
bet ween a manager and a boxer. Section 548.05, Florida Statutes,
mandat es that certain provisions be contained in contracts,
| eavi ng open the prospect of disciplinary action for failure to
include the statutory |anguage. Moreover, the Legislature did not
go on to declare that if a contract failed to include the
statutory provisions, those provisions would automatically becone
part of the contract by operation of |law. As a consequence, the
portions of Rule 61K1-1.0011(3)(g), Florida Adm nistrative Code,
that attenpts to i npose provisions into a contract through a
"“deener” clause is invalid and nust be struck.

26. Form BPR-0009451 includes | anguage that a contract is
void if: (a) if the manager is not |icensed when the contract is
signed; and (b) the manager fails to file the contract within
seven days of its execution. Section 548.05(2), Florida Statutes,
requires contracts to provide that they are automatically
termnated: (a) if Respondent revokes the license of either
party; or (b) if a manager does not tinely renew his or her
license. Section 548.05(2), Florida Statutes, also states that a
contract is not binding during the suspension of a party's
license. The statute does not address the situation where a
manager or a party has never been |icensed. The statute does not

state that a contract is termnated during the suspension of a

15



party's license. The statute never references the term nation of
a contract which has not been tinely filed. Respondent's |anguage
in Form BPR-0009451 is invalid and nust be struck to the extent it
contenplates that a contract is void if a nmanager who has never
been |licensed enters into a contract and if the manager, |icensed
or not, fails to file the contract in a tinely fashion. Possible
statutory penalties for failure to tinmely file do not extend to
voi ding a contract.

27. Petitioner is entitled to reasonable costs and
attorney's fees pursuant to Section 120.595(3), Florida Statutes.
The undersigned retains jurisdiction to nmake such an award after
an evidentiary hearing.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED:

that the challenge to Rule 61K1-1.0011(3)(c), Florida
Adm ni strative Code, is dism ssed, and the challenge to Rule
61K1-1.0011(3)(g), Florida Adm nistrative Code, and Form BPR-
0009451 incorporated therein, are determned to be invalid to

t he extent descri bed.

16



DONE AND ORDERED t his 15th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 15th day of February, 2001

COPI ES FURNI SHED

WIlliamM Powell, Esquire

Powel | & Steinburg, P.A

Wat er si de Pl aza

3515 Del Prado Boul evard, Suite 101
Cape Coral, Florida 33904

Thomas G Thomas, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Bruce A. M nnick, Esquire

Bruce A. M nnick, P.A

Post O fice Drawer 15588

Tal | ahassee, Florida 32317-5588

Hardy L. Roberts, 111, General Counse
Departnment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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Ki m Bi nkl ey- Seyer, Secretary
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Li z Cd oud, Chief

Bureau of Admi nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

Carrol | Webb, Executive D rector

Joint Adm nistrative Procedure Commttee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing one copy of a notice of appeal with the Cerk of the
Division of Adm nistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the District
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nust be filed within 30 days of rendition of
the order to be revi ewed.
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